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[Constitution of the Republic of Poland from 1997 and EU membership of Poland],
monograph, published by Towarzystwo Naukowe Organizacji i Kierownictwa, Torun
1699, ISBN; 83-87673-68-4, pp. 429-464,

4. D. Fuchs, 1999, Nomy kolzyne w ubszpieczeniach. Proba porownania (na
przyktadzie rozwigzan europejskich) [Conflict norms in insurance. An attempt at
comparison (pased on European solutions]] [in:] A. Raczaszek (ed.), ! | W Filar
Ubezpieczen Emerytalnych. Demograficzne i Spofeczne uwarunkowania ubezpleczen,
[2nd and 3rd Pillar of Pension Fund Demographic and Seocial conditions of insurance],
monograph, Katowice 1888, ISBN: 83-811790-7-9, pp. 177-192;
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71-85
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8. D. Fuchs, 2004 r., Reforma wspolnolows| requlacji ubezpieczen na Zycie a stan
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16. D. Fuchs, 2009, Charakter prawny polisy ubezpleczeniowe| w prawie polskim a
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miedzynarodowego prawa handlowego, [The legal nature of insurance policy in the
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1/2008 (6), ISSN:1B96-3641, pp. 18-26;

17. D. Fuchs, 2009, Restaternent of European insurance Confract Law a koncepcja
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published by Dom Organizatora, Torur 2009, ISBN 978-83-7285-471-1, pp. 125-142,
18. D. Fuchs, 2010, The Eumpean Resfatement Contract Law a grupowe
ubezpleczenia na Zycie [The European Restatement Contract Law and group life
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samdwien publicznych [Group life insurance and the public procurement  law],
monograph, published by Dom Organizatora, Torun 2010, ISBN: 978-B3-7285-582-4,
pp. 185-187,
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European instrument in insurance contract regulation]. Rozprawy Ubezpieczeniowe’,
no. 2/2010 (9), ISSN. 1896-3541, pp. 126-133,
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44/2001 — wnioski de lege ferenda dia prawodawey polskiego [The status of the Insured
according to the Regulation of the Council (EC) no. 4472001 - de lege ferenda
conclusions for the Polish legislator], [Europejski Przeglad Sadowy’, no. 52012, ISSN.
1895-0396, pp. 24-30,

24. D. Fuchs, 2013, Dowdd sawarcia umowy ubezpieczenia W prawie polskim oraz
unijnym projekeie PEICL — uwagi co do formy [The proof of concluding an insurance
contract in Polish law and the EU project PEICL - notes on the form), [in] Kierurnki
rozwojtl  ubezpieczen gospodarczych w Polsce Wybrane zagadmienia prawne
[Directions of commercial insurance development in Poland. Selected legal 1ssues]
monagraph. ed. by B. Gnela, M. Szaraniec, published by Difin 5.A.. Warszawa 2013,
ISBN: 978-83-7930-012-8, pp. 145-157]

29. . Fuchs, 2013 r.. Tresc dowodu zawartia umowy ubezpieczema w prawie polskim
i w uniinym projekcie Zasady Europejskiego Prawa Ubezpieczen (PEICL)" [The
contents of the proof of insurance coentact conclusion in Polish law and EU project
Principles of European Insurance Contract Law (PEICL), [Rozprawy Ubezpeczeniowe
no. 22013 (15), IS5N: 1896-3641, pp. 18-30

23. O. Fuchs, A Malik, 2013 r., Znaczenie regulacii artykufu 8719 §4 KC dia wznowierng
biegu ferminu przedawnienia w sporach ubezpieczemowych, [The importance of
provisions of article 819 §4 of Civil Code for the reinstatement of the perod of
prescription in insurance disputes]. Monitor Prawniczy' no. 92014, ISSN: 1230-6508,
pp. 457463

24. D. Fuchs, 2014 r, Reguiaca ohowiazkow przedkontraklowyeh stron Lmowy
ubgzpleczenia w prawig polskim. Postulaly de lege ferenda z punkiu widzenia projekiu
PEICL [Regulation of pre-contractual duties of insurance contract parties in Polish ]
[in:] M. Serwach (ed.}, Rynek ubezpiaczeniowy — nadregulacfa czy niedoregulowanie
[insurance market - Excessive of insufficient regulation], monograph, published by the
£ 6d2 University Publishing House, todz 2014, ISEN. 978-83-79689-061-9, pp. 71-82;

25 0. Fuchs, 2014, Pojecie ryzyka w unjjnyim prawle ubezpieczen gospodarczych na
przyktadzie Poiski a fresc Principles of European Insurance Contract Law [The notian of
risk in the EU commercial insurance law on the basis of Poland and the contents of
Principles of European Insurance Contract Law] [in:] M. Serwach (ed.), Ryzyko
ubezpieczeniowe. Wybrane zagadnienia teori i prakiyki [Insurance risk. Selected
issues of theory and practice], monograph, published by the Lédz University Publishing
House, Lodz 2014, ISBN: 978-83-7525-857-8, pp. 227-248:

26. D. Fuchs, 2014, Umowa ubezpieczenia na 2ycie w projekcie zasad europejskiego
prawa ubezpieczen [Life insurance contract in the project of Principles of European



insurance Contract] [in:] M. Ziemiak (ed.), Ubezpieczenia na 2ycie. Prawo i ekonomia,
[Life insurance. Law and Economy], monograph, vel. | published by Polskie
Towarzystwo Ekonomiczne Oddzial w Toruniu. Torun 2014, ISBN; 978-83-62048-26-4,
pp. 57-71;

27. D. Fuchs, 2014 r., Zasady europejskie] umowy ubezpieczenia (PEICL) a regulacia
ubezpieczert obowigzkowych w Polsce [Principles of European Insurance Contract
(PEICL) and the regulation of obiigatory insurance in Poland], [in;] System prawny
ubezpieczen obowigzkowych. Przastanki i kierunki reform [Legal system of obligatory
insurance. Prerequisites and directions of reforms] , manograph, ed. by E. Kowalewski,
W.W. Mogilski, published by Dom Organizatora, Torun 2014, 15BN: §978-83-7285-751-
4, pp. 123-139;

2 Discussion of scientific aims of a monothematic series of

scholarly works entitied “Uniform insurance contract law -
beainnings of the idea, evolution and pros i

The problem of legal framework in which the insurance trade takes place, due
to its importance for the social and economic development, is an important issue both
in terms of internal law and with regards to the changes taking place in the field of
politics, the result of which is the implementation of applicable international
regulations. Obviously, the consistency of such regulations 15 obtainable only in case
of consensus of the interested entities deciding about the mode and effects of
applicable legislative activities, At the same time the significance of this issue in
terms of international law was not inspinng enough for the European legislator to
implement, at the dawn of creating foundations of uniform European market, norms
creating in a homogenous way the legal relationship from which the right and dulties
of insurance contract parties result. Therefore in order fo determine both sources of
inspiration and the positive law in force in this respect, | commenced my research,
based primarily on the comparative law method, the aim of which was the
determination of binding legal solutions in the EU scale, at the time Poland already
aspired o become a member of the Union. For the indigenous legislator, also due to
the interest in the scholarly milieu in the matter of implementation of commercial
insurance law (and in particular the solutions concerning insurance contracts) in legal
system of member countries, | underiook to analyse this theme in the publication

Dyrektywy lil generacyi prawa ubszpieczeniowego oraz ich implementacia w wybranych



prawodawsiwach panstw erionkowskich Unii Europejskiej [Third generation insurance
directives and their implementation in selacted legistations of European Union member
countries [in] C. Mik (ed.), Implementacia prawa integracii europejskiej w krajowych
porzadkach prawnych [Implementation of European integration law in state legal
systems], monograph, published by Dom Organizatora, Toruh 1998, Already at that
time it proved that the analysis of secondary law regarding the insurance contract, In
fact - the solutions binding primarly in the scope of conflict of laws analysis, are
insufficient and | signalled the necessity to undertake more in-depth research of the
significance for the insurance contract in the legisiation of European treaty norms and
institutions developed therein, on the basis of intérét général (general good), which was
made most inherently by means of the analysis of the public (sommen) good concepl
and its meaning for the freedom of insurance services provision, also in the context of
jus confrahendi of the insurer in particular state legislatons, most prominently in the
work: Dobro powszechne (ogéine) jako wyznacznik ewoiugi wspoinofowwego praws
ubezpieczen gospodarczych [Public good (common) as a determinant of the evolution
of the EU commercial insurance law [in:] C. Mik, (ed.}. Prawo gospodarcze Wspdinoty
Europejskiej na progu XXl Wieku [Commercial law of the European Union at dawn of
21st century], Torun 2002, by means of presenting a vital issue in Polish {and not only)
literature, ie. the so-called co-insurance decisions, to establish framework of
acceptable interference of state legislators in the contractual freedom of the ingsurance
contract parties, which in turm constituted the point of reference in applicable documents
of European Commission (so-called general good test). Later | have continued to deal
with the aspect of presentation of the EU legisiation institutions 8 (including EU
fremdom), relevant to proper understanding of rights and obligations of the insurance
contract Understandably, due to the universality of this notion in commercial insurance,
| commenced working on this theme from defining the risk designate (e.g. Fojecie
ryzyka | jego umiegjscowiena (lokalizacji) w prawie ubezplieczen gospodarczych, [The
naotion of rigk and its location in commercial insurance law] Zeszyty Prawnicze”, no.
4 2/2004). Subsequently | referred to the problem of freedom of insurance service
prowision, taking into account specific back then standards of the insurance activity act
from 2003 (in particular art. 129), in. Swoboda swiadcrenia usfug w Swietle nowego
prawa ubezpieczeniowego [Freedom of service provision in the light of the new
insurance law] [in:] T. Sangowski (ed.), Finansowe narzedzia zarzadrama zakfadem



ubgzpieczen [Financial tools of insurance company management], maonograph,
published by Wydawnictwo POLTEXT, Warszawa 2005).

Simultaneously it was already then that | noticed that the basic factor limiting the
cantractual freedom, which also impacts uniformity (or rather its lack) of rules
acceptable by national legislators regarding the rights and obligations of the insurance
contract, is the regime of insurance service consumer protection (Nommy kolizyjne w
ubezpieczeniach. Proba porownama (na przykdadzie rozwigzar europejskich) [Conflict
narms in insurance. An attempt at comparison (based on European solutions)] [in:] A
Raczaszek (ed.), Il i Il Filar Uhezpieczen Emerytalnych. Demograficzne | Spolecing
uwaninkowania ubezpieczen, [2nd and 3rd Fillar of Pension Fund. Demographic and
Social conditions of insurance], Katowice 1998) | undertook this kind of study in a8 more
detalled way, both with regards to EU and Polish law, also with reference to the
fundamental notion of insurance protection, as the service provided by the main insurer,
the result of which and representative example are the works: Ochrons konsumencka
ubezpieczajgeego w Swielle ewnluci definicii konsumanta oraz nowelizacjl arf. 364
kodeksu cywilnego [Consumer protection of the insurer in the light of evolution of the
consumer definition and amendments of art, 384 of the civil code] [in] M. Kuchlewska
(ed.), Szkice o ubezpieczeniach, [insurance Outlines]  Zeszyty Maukowe Akademil
Ekonomicznej w Poznaniu’, no. 75, Poznan 3006 and Ochrona ubezpieczeniowa jako
&wiadczenie giowne ubezpieczyciela, [Insurance protection as the main service of the
insurer] Prawo Asekuracyjne , no. 2/2006 (47). | assumed also that for social reasons
a possible starting pont of international private law for creating and development of
uniform regulation of the insurance contract will be the standardised regulation of
consumer contract, This is how INsurance Consurmer law became a separate field of my
scholarly interest (see p. V.2).

For that reason as well it was necessary 10 include law companson
considerations referring to key insurance issues of contract law, made on the basis of
the analysis of key legal systems in this regard (Wybrane cechy umowy uhezpieczema
majatkowego [Selected characteristics of property insurance]. Frawo Asekuracyjne”
no, 4/1009). It is also worth emphasising that in these law comparative studies there
was also an assessment of Polish law at that time, suggesting necessary changes.

For the same reason, | believed it was necassary to deal with the issue of the
regulation of international insurance contract within the framework of intensive
studies regarding the consequences of entry into force of the Constitution of the



Republic of Poland from 1887 which were gceurring at that time (at the end of
1980s), which was expressed in Fuchs, 1999, Konsfytugja RP a reforma ubezpieczen
gospodarczych w perspekiywie czlonkostwa w Unii Europajskief [Constitution of Poland
and commercial insurance reform in view of EU membership] [in] C. Mk (ed.),
Konstytucla Rzeczypospolite] Folskiej z 1987 roku a czionkostwo Polski w Unii
Europejskiaj [Constitution of Poland from 1997 and EU membership of Poland)],
monograph, published by Towarzystwo Naukowe Organizacji | Kierownictwa, Torun
1999, It was in this work that | emphasised it was impossible to expect the proper
development of Polish insurance market without a conscious absorption of solutions
resulting from international sources of law commonly binding in this regard, since
although it stabilises regulatory dispersion (including the lack of systemic solutions
regarding the insurance contract regulation in substantive lerms) with regards 1o the
condition at that time, it must constitute a necessary rise to works on uniformed
legislation in the future.

It was after completing this dissertation that | became certain that further work
leading to the formulation of a coherent postulate concerning the adoption of uniform
insurance contract legisiation in the international scale cannot take placa without taking
into account nat only the output of primary and secondary EU law and adequate conflict
law =olutions already existing in the range of searching for the nght legislation for this
contract, but it should also take into consideration issues refeming to court jurisdiction,
and henceforth the fact that already applicable legal solutions in a relatively detailed
way regulated the status of the insurer and entities entitied to pursue claims based on
the insurance relationship. For the same reason | developed these threads in further
studies and essays, namely Znaczenie ralyfikacy przez RP Konwencji z Lugano dia
wiasciwoscl sgdu w zakresio ubezpieczen gospodarczych [The importance of
ratification by Poland of the Lugano Convention for court jurisdiction in the scope of
commercial insurance] [in] C. Mik (ed.), Wiamiar spraviediiwosci w Unii Europejskief
[The judiciary in the Eurcpean Union], monograph, published by Towarzystwo
Naukowe Organizacji | Kierownictwa, Torun 2001, as well as (emphasising the issue of
applicable changes in Polish legslation) in Status ubazpieczonego wediug
mozporzgdzenta Rady (WE) nr 442001 — wnioski de lege ferenda dia prawodawcy
polskiego, [The status of the insured according 1o the regulation of the Council (EC) no.
44/2001 - conclusions de lege ferenda for Polish legislator], FEuropejski Przeglad
Sadowy” no. 5(80) May 2012, However, in order to facilitate the cooperation of the



judicial system regarding the procedurs referring to insurance disputes, it is also
necessary to obtain relevance in the scope of Jax fori. If member states represent too
farfeiched diversities regarding private substantive law, the understanding of cour
vardicts (and consequently their acceptance) by citizens of member states and
entrepreneurs located therein will be Far from satisfactory. Therefore, without effort to
craate the law of uniform insurance contract the effects of this cooperation will be worse
than expected, For that reason as well 1 simultanecusly began research study on
implications of insurance contract law notions for interpretations of international rade
law standards, the confirmation of which is the article: Fuchs. 2008, Charakter prawriy
polisy ubszpieczeniowe] W prawie polskim a przedmiotowy zakres zastosowaria
Konwengii Wiedaiiskief o umowach migdzynarodowej sprzedazy fowarow 2 1980 roxu
Przyczynek do wykiadni nomm migdzynarodowego prawa handiowego, [The legal
nature of insurance policy in the Polish law and the subject matter scope of application
of the Vienna Convention on Contracts for the international Sale of Goods from 1880,
Contribution fo the interpretation of nternational trade law standards], Rozprawy
Ubezpieczeniowe”, no. 172008 (6). The lack of coherence | noticed then between the
atandards of international trade law with institutions created in the course of evolution of
commercial insurance on the example of the (sea) insurance policy additionally urged
me to further analyse the state of substantial solutions in the scope of insurance
confract in international terms. Regardiess af that the most crucial shortcoming of
current legal status is the lack of certainty of contractual parties regarding the result of
possible disputes ansing in connection with the conclusion or performance of a given
insurance contract, Undoubtedly for a significant number of commonly concluded
contracts this status has one more undesirable consequence in the form of the lack of
awareness of legal and economic consequences, which is particulary well wisible in
case one of the parties of the contract is a non-professional policyholder, Here it is
necessary to emphasise that for commercial insurance it is also charactenstic that even
in the case of an enfrepreneur as iNSUraNce Senvice recipient (see B2B relabonship)
such situation does not have a significant impact upon the awareness of insurance
practice reality by an insurance company customer. Similarly the situation is not
diametrically different in case of awareness (sci. the lack of awareness) of regulations in
the scope of insurance contracls valid in particular legal systems. A vanety of legal

regimes is troublesome both for the consumer and the entrepreneur, and most certainly



it does not faciltate insurer's business operation. Consequently, the uniform insurance
contract law is an urgent need of international insurance market

Following my observabon concerring severe lack of studies regarding uniform
European insurance contract law in Polish literature, | undertook research studies on
the existing solutions in this regard, which resulted in the presertation and assessment
of EU law in the scope of lifle insurance contract (Reforma wspoinatowej regulacy
ubezpieczen na Zycie a stan rozwoju europejskiego prawa kontrakiow [The reform of
EU life insurance regulation and the siate of development of European contrac law]
[in] C. Mik (ed.), Unia Europejska w dobie refarm (Konwent Euwropajski. Traktal
Konstytucyiny. Biafa Ksiega w sprawie rzgdzenia Europg) [European Linion in the
refarm era (European Convent. The Constitutional Treaty, VWhite papers on govemning
Europe)], monograph, published by Towarzystwo Naukowe Oroanizaci | Kierownictwa,
Torufi 2004). In this work | also made a reference, probably the first ever in Polish
literature, to the status of progress of the European civil code project at the time from
the perspective of ife insurance contract Simultaneously it made me start 1o research
the status of compliance of Polish legislation concerming the insurance contract per foto
with European legisiation (both in force and planned), in order to indicate possible
changes, necessary due fo the adjustment of local regulation to recognized
international standards. An attempt to maske an overail assessment, for obvious
reasons, an inibal one, | made in Dostosowanie prawa polskiego w Zakresie Lmowy
ubezpieczenia do wymogéw acquis communattaire z uwzgledniemem projekiu
Europejskiego kodeksu cywinego [Adjustment of Polish law regarding the insurance
contract to the requirements of aguis communautaire taking into account the project of
European Civil Code] [in]] Ubezpieczemia w polskim obszarze rynku europejskiego.
Wyzwania | oczekiwaria [Insurance in the Polish area of the European marketl
Challenges and expectations], monograph, published by Oficyna Wydawnicza Branta,
Warszawa 2003.

Simultanecusly, inspired by conclusions from adopting the necessary directions
of commercial insurance legislation reform in order 1o achieve the uniformity of
regulations in intemational relations, | assumed that substantial matters need to be
coherently analysed (provided existing legislation allows to do so) with the conflict law
jssues, a representative example of which (apart from earlier interest in conflict
standards of third generation EU insurance directives) was the presentation of solutions

of 1080 Rome convention with reference fo the law applicable to the insurance contract



(Ubszpieczenia gospodarcze w swiatle Komwencii Rzymskie] | projektu Rozporzgdzenis
_Rzym II"[Commereial insurance in the light of Rome Convention and the project of the
regulation “Rome I}, Forum dyskusyjne ubszpieczen | funduszy emerytainych’, z.
52005, On this basis, 85 @ consequence for the first time in Polish literature |
formulated the overall concept of cross-bordemess (based on the notion of cross-
border insurance adopted in Polish literature thanks to the work of Prof. Eugeniusz E.
Kowalewski, The issues of insurance conflict laws, BiP z 2(708) from 2005). This way |
introduced a threefold notion of crass-borderness in Polish literature regarding
insurance contract, as an effect of my considerations so far, as well as a further forecas!
of future research, namely. cross-bordemess in the sense of jurisdiction, Ccross-
bordemness in the understanding of conflict laws, and finally, substantive Cross-
bordemess, which is the measure of the siatus of uniformity of insurance contract law,
and its achievement in the greatesl possible degree allows the limitation of
inconvenence of faulty usage of the insurance contract participants from the confiict law
freadom and minimizes the risk of forum shopping in the junisdiction sphere, at the
same time leading to standardized understanding of the insurance Case as a criterion of
particular court jurisdichion in the EU Regulation, the so-calied Brussels | (wide:
Wiaschwosc sadu i wiaSoiwose prawa W europajskich ubezpieczeniach gospodarczych,
[Court junsdiction and law jurisdiction in Eurcpean commercial insurance system]
Prawo Asekuracyjne”, no. 2/2008). Undoubtedly, this perception of the notion of legal
variety regarding insurance contract brought about the fact that since 2006 | have been,
as the sole representative of academic centres in Poland, an appointed member of
Project Group on Project on Insurance Contract Law — PEICL (scil. Restatement
Insurance Group), where | could further develop my interests in the uniform insurance
law, on the basis of my own earlier scientific contribution and comparative law Works
within the workgroup. It should also be emphasised that at the stage of creating PEICL
UNIDROIT Rules of Contract Law were also taken into consideration, both in terms of
contents and the constructions of clauses therein, The result of my involvement in the
European project was a series of publications referring, on the one hand, to the
presentation of the concept of optional insurance contract law, as well as overall
contents of this project, after completing the basic stage of group work in 2008 (wde: D
Fuchs. Insurance Restatement jako europejski instrument opcjonalny sluzgey regulacy
urmowy ubezpieczenia, [Insurance Restatement as an optional European instrument in
insurance contract regulation], [Rozprawy Ubezpieczeniowe”, no, 22010 (9). | noticed,



too, that the concept of PEICL was based on the idea of the directive on insurance
contract. which never reached beyond project works, but nonetheless it made the need
of such regulation clear for the next decades, at least in united Europe, but at the same
time the possibility of employing intellectual potential of the scientific  milieu
representatives of ELJ member states, The project of the directive constitutes ongines
iuris Europae assecurationis, However public presentation of this project highlighted its
deficiencies and brought about criticism, which was inspiring for further development of
the project of uniform insurance contract law in PEICL. The basic cause of this criticism,
apart from particularities and protectionism of own insurance market by member states,
were deficiencies resulting from state dispersion of insurance contract regulation. The
main reazon for that were and are differences between the common law and
continental systems with regards to the insurance contract regulation, from the point of
view of the insured's protection as well as supervision over the insurer This
dichotomous division into two essential legal systems in case of insurance is further
fragmented, which naturally causes addtional dispersion between the legal provisions
of, &.g. English, French, German and Italian systems. Therefore works on PEICL were
underiaken on the basis of wide ranging law comparative studies.

At the same time during this activity, lasting already for several years (finally
works of this group still continue, and another meeting, linked with international
conference is planned for September this year in Vienna), | have been aware of the
necessity to indicate (with reference to Polish law) which areas require changes, and
most of all the presentation of the thesis that PEICL is not just an academic alternative
far the lack of uniform insurance contract law in Europe (and outside Europe), but most
of all it is (it should be) a continued inspiration for the Polish legislator, how the existing
legal status can be evolutionary modified, given its imperfection, in the scope of the
insurance contract definition, as well as the concept of cogency of nomms in this regard
accepted in art. 807 of Polish Civil Code (Nowelizacia kodeksu cywilnego w zakresie
wyhranych przepisow ogolnych o umowie ubazpieczems w swislle prac Project Group
on & Restaterment of European Insurance Contract Law, [Amendments to the civil code
in the scope of selected general provisions on the insurance contract in the light of
works of Project Group on a Restatement of European Insurance Contract Law]
‘Wiadomoéci Ubezpieczeniowe™, no. 7-8/2007). This concept is consistent with the
understanding preferred by EU organs, where the value of uniform insurance contract
law is emphasised in order to decrease the costs of business activity and the costs of



living of EU citizens, as well as, which is particulary important in the context of
consumer protection - to decrease the uncertainty towards the applicable law, which
cumrently caused not only economic costs, but has also social consequences, including
psychological ones. Next | examined in a more detailed way the institution of Polish
insurance contract law due to developed PEICL clauses. indicating alse de lege ferenda
conclusions.

Most of all, for the first tme in Polish literature, the concept of group life
insurance contract according 1o PEICL was presented, referring the projected regulation
i Polish legal system practice (The Ewnpearn Restatement Conlract Law a giupowe
ubezpieczenia na zycie [The European Restatement Contract Law and group fife
insurance] [in] E. Kowalewski (ed.), Ubezpieczenia grupowe na Fycia a prawo
samowien publicznych  [Group iife insurance and the public procurement law],
monograph, published by Dom Crganizatora, Torun 2010) Due to the progress of law
comparison works of workgroup members in subsequent years and the completion aof
the part of the project with regards to life insurance, a more detailed analysis was
presented in the study Umowa ubgzpieczenia na ycie w projekce zasad
europefskiego prawa ubezpieczen [Life insurance contract in the project of Principles of
European Insurance Contract] [in:] M. Ziemiak (ed), Ubezpieczenia na Zycie. Prawo |
ekonomia, [Life insurance. Law and Economy], monograph, vol. |, published by Polskie
Towarzystwo Ekonomiczne Oddziat w Toruniu, Toruft 2014,

PEICL concept and experience gained while working in the group allowed me
al=o to formulate insights conceming the idea of Polish insurance code for which the
European project might serve as an implementation modal (Resfatement of Eurcpean
insurance Contract Law & koncepcja polskiego kodeksu ubezpieczen [Restatement of
European Insurance Contract Law and the concept of Polish insurance code] [in] E.
Kowalewski (ed.}, O potrzebie poiskiego kodeksu ubszpieczer [About the need of
Bolish insurance code], monograph, published by Dom Organizatora, Torun 2009), and
also constitute guidelines for considerahions regarding classification (and reform) of
obligatory insurance in Foland, the conclusions of which are still vahd, facing primarily
vexcessive” amount of obligatary insurance in Polish law if compared with the solutions
of majority of European countnes (Zasady europajskig] Lmowy ubezpieczenia (PEIGL)
a requlacia ubezpleczen obowigzkowych w Polsce [Principles of European Insurance
Contract (PEICL) and the regulation of obligatory insurance in Poland], [in:] Systern
prawny ubezpieczen obowigzkowych Przestanki | kierunki reform [Legal system of



obligatory insurance. Prerequisites and directions of refarms), monograph, ed. by E.
Kowalewski, W.W. Maogilski, published by Dom Organzatora, Torun 2014). The senes
of publication devoted to the importance of PEICL for the reform of Polish law in the
insurance contract, includes also items dedicated to more detailed issues, which were
raised (and partially still are) in practice and prompted also diverse opinions in subject
literature. There is hope that in accordance with the phrase [ustitia est oblemperatic
soriptis legibus institutisque populonim ( M.T, Cicero, De legibus) the national legislator
should accept this projact as an inspiration also for further work upon the reform of the
entire insurance law, also in particular with reference to the concept and range of
insurance contract regulation in Civil Code and the issue of detailedness of this
regulation in the context of possible separate regulation, in a legal regulation other than
Civil Code. Another possible solution would be requlating in Poland & complex matter of
commercial insurance law in a separate legal regulation on the basis of PEICL (vide the
concept of Polish insurance code, the author of which was Prof. Eugeniusz
Kowalewski),

Taking the above into consideration, noteworthy is the first in Polish literature
critical consideration of pre-contractual obligations of insurance contract parties with the
reflection of European project achievamaeants (Regulacia obowigzkow
przedkontraktowych ston umowy ubezpieczenia W prawie poiskim. Postulaty de lege
ferenda z punktu widzenia projektu PEICL [Regulation of pre-contractual duties of
insurance contract parties in Polish law] [in:] M. Serwach (ed.), Rynek ubezpieczeniowy
— nadregulacja czy niedoreguiowanie [Insurance market - excessive or insufficient
requlation], monograph, published by the Lod: University Publishing House, todz
2014). Subsequently, on the basis of law comparative analysis, | examined he
question of the insurance contract contents and necessary changes of civil code in this
scope (Tresc dowody zawarcia Umowy ubezpieczenia w prawie polskim i w unijnym
projekcie  Zasady Europajskiege Prawa Ubezpieczen (PEICL)" [The contents of the
proof of insurance contact conclusion in Polish law and EU project Principles of
European Insurance Contract Law (PEICL), ,Rozprawy Ubezpieczeniowe’ no. 2/2013
(15)), as well as doctrine assessment of the notion of the insurance document (Dowod
zawarcia umowy ubezpieczenia w prawie polskim oraz umijnym projekeie PEICL —
uwagi co do formy [The proof of concluding an insurance contract in Polish taw and the
EU project PEICL - notes regarding the form], [in] Kierunki rozwoju ubezpieczen
gospodarczych w Folsce. Wybrane zagadnienia prawre [Directions of commercial



insurance development in Poland. Selected legal issues|, monograph, ed. by B. Gnela.
M. Szaraniec, published by Difin 5.4, Warszawa 2013). PEICL was also an inspiration
to indicate the appropriate interpretation of civil code standards referring to prescription
of insurance contract claims, and, in particular, the beginning and the end of this period
The acquis of European project also in this case allows avoiding the concepiual
dispersion and thanks to that, the regulation which is of vital importance for insurance
contract claims, will not be (at least, | hope) in the doctrine often so diametricaily
diversely interpreted and applied. (D. Fuchs, A Malk, Znaczene ragulacji artykufu 819
§4 KC dia wznowienia biegu terminu przedavwmienia w sporach ubezpieczeniowych,
[The importance of provisions of article 819 §4 of Civil Code for the reinstatement of the
period of prescription in insurance disputes], . Monitor Prawniczy” no. 2/2014).
Simultaneously, in order to pursue my interest in the notion of nsk in European and
Polish commercial insurance law, | presented the results of research, indicating that
PEICL solution already with reference to the definition of insurance contract should
ultimately persuade the Polish legisiator 10 make amendments to art. 805 of Civil Code,
in order to ensure the appropriate imporance to this key notion both for the private and
public insurance law and determine the synallagmatic nature of the contractual
insurance relationship (vide: IV.1). In my opinion this would also allow removing the
discrepancies in court judicature regarding the nature and eharacteristics of insurance
contract (Pojecie ryzyka w unjnym prawie ubezpieczen gospodarczych na przyktadzie
Polski a tresé Prnciples of European Insurance Contract Law [The nofion of risk in the
EU commercial insurance law on the basis of Poland and the contents of Principles of
European |nsurance Contract Law] [in:] M. Serwach {ed.), Ryzyko ubezmiecIeniowe,
Wybrane zagadnienia teori | prakiyki [Insurance risk. Selected issues of theory and
practice], moenograph, published by the Lodz University Publishing House, £od2 2014).
To finish up these considerations, it iz worth emphasising that uniform insurance
contract law is yet to be created in a complex way, but in the European Union, despite
the discrepancies, in my opinion we may notice the renaissance of European private
law despite (unfortunately the slowing down of the decision making process of the
Union bodies in this regard, since onginally the implementation of PEICL was assumed
to take place within the Union legislative process until the end of 2012 and currently it is
planned for approximately 2018-2020 Hence the perspectives of this concept aliow
continuation of studies over the uniform insurance contract, and the interest of
representatives of non-European courtries and translations of PEICL, successively



done into Asiatic languages, justifies the belief that for modification of Polish insurance
contract requlation beneficial for the participants i is necessary to accept the clauses of
the European project. This is also how the uniform ius gertium of the insurance contract
is created, Currently, however, it needs to be underlined that Principles of European
nsurance Contract Law is a project of the act which contains clauses regulating the
rights and obligations of insurance contract parties. These provisions will, as a rule. in a
near future be possible to be applied by the parties as the governing law for the
concluded contract. In this understanding the cross-borderness occurs in the
eybstantive understanding, which would be the most desirable condition in united
Europe, particularly due to the interest of the insured, but also the freedom of insurers in
provided business services. |t should alsa be stressed that all group members agree
the contents of Insuwrance Restatement should constituie the point of reference for
contracts which do not have a cross-border relation, although unfortunately internal
regulations might be an obstacle (at least partialty), such as art. 807 of Polish Ciwl
Code. Such a conflict might exist de lege lata in case the parties of the insurance
contract subjected to Polish law, performing absorption of Insurance Restatement
clauses to the contract, caused a collision with mandatory provisions of art. B05-834 of
Civil Code. A solution to this problematic situation would be an acceptance - according
ta Prof. J. Lopuski - of a systemically logical view that Civil Code norms regulating the
insurance contract in the XXV title of book three are of semi-imperative nature for the
insurer, which would consequently mean that there is a possibility of a derogation from
the will of the legistator, but only in case this solution serves the good of the insurer and
of the insured, or possibly — the person entitied to receve the benefits (J. Lopuski [in:]
Kodeks cywilny z komentarzem [Civil code with a commentary], ed. by J. Winiarz, vol.
2 \Warszawa 1989, commentary to art. 807, page 726}, The policyholder and the
insured might be particularly predestined to receive protection understood this way.
Obwviously the problem of assessment remains, first by contractual parties, and in case
of dispute, by the appropriate court, whether in casu the actually absorbed solution is
really corvenient for the policyholder when compared to maintaining the charactenstics
expressis verbis of noms concerning insurance contract from Palizsh Civil Code.
Recognising the fact that one of the main ams of Insurance Restatement
authors Is the protection of justified legal and economic interests of the policyholder, the
insured and the beneficiary of the insurance benefit. and accepting the abovementioned
concept of prof. J. Lopuski as most eligible, the author is certain about the admissibility



of the possibility of acceptance of the contents of Insurance Restatement in the intemal
relations, parficularly in case of B2C relations. Simultanecusly due to the basic concept
of the policyholder's protection - regardless of whether they are a consumer or an
entreprenaur - it is also necessary to support the justified application of Insurance
Restatement clauses alzo In case of B2B relations (entrepreneur - entreprenaur)
Another argument supporting such an interpratation is the contents of art 1:103(2) of
PEICL: “When there is doubt about the meaning of the warding of any document or
information provided by the insurer, the interpretation most favourable to the
policyholder, insured or beneficiary, as appropriate, shall prevail.”

Another possible direction of PEICL absorption for Polish practice, even without
direct implemantation to Civil law or without adoption of the contents of the Prnciples of
European Insurance Law as the Union law valid in all member states is the
interpretation of their current importance and - anticipating - future in the light of art. 56
of Civil Code: A legal act gives rise not only to the effects expressed therein but also 10
those which stem from the law, principles of community life and established custom.”
The practice of Polish insurance market will decide whether PEICL will become a vital
reference point for insurance relations in the regulation of rights and obligations of
insurance contract parties. The provision of art. 65 of Civil Code will also be meaningful.
“g 1. A declaration of intent should be interpreted in view of the circumstances in which
it is made as required by principles of community life and established custom, § 2. In
contracts, the common intention of the parties and the aim of the contract should be
examined rather than its literal meaning.” In view of the above, if in the foreseeable
perspective the project becomes popular in European practice, than in Polish reality the
policyholder and the insured (as well as the insurer) will be able to refer fo it even when
there is no expressis verbis reference 1o the project (or the contents of Union legisiation
yalid in this respect) in a particular insurance contract. At the same time the
implementation of this kind of optional instrument will constilute a significant stage in the
development of uniform insurance contract law in the European scale, whereas for the
practice it will not be a revolutionary proposal regarding the form, since the formula of
using e.g. incoterms in the trade practica has been based on analogous prnnciples for
decades. The value, emphasised often in literature, is the increase of autonomy of
intemational insurance law against the short term ambiions and beliefs of state
legislators. Taking into account the participants of European commercial relations, it
ie a very beneficlal merit. It is particularly vital due to the fact that this way it was



possible to create a standardised, within the EU, model of insurance protection,
which as a rule does not divide the status subject to the professional status of the
customer. Therefore the idea of uniformity of European civil law was triumphant. The
differences - due to the nature of risks (see “business” risks vs “mass’ risks) were
standardised in accordance with the applicable European tradition and tendencies
present in particular member states. At the same time, also as a summary of my
imerests in aspects of junsdiction, | would like 1o emphasise that Prnciples of
European Insurance Confract Law have a value of uniform regulation of substantive law
of insurance contract, and therefore it cannot be expected that they will solve, also after
their implementation, problems related to court of country jurisdiction or mare broadly
speaking - with civil procedure. Therefore there are valid detailed solutions concerming
court jurisdiction in case of disputes in insurance cases In the regulation Brussels | bis
Undoubtedly an exceptonal schievement would be to regulate in & standardised
mannar both the substantial and the procedural aspect of the insurance contract in the
international understanding. Then only the uniform insurance contract law would
hecome a fact. | am sure this could be the further development of the idea of uniform
insurance contract law. Sic transil imago iuns

IV Discussion of other scientific and researcn achigvements

In my research (regardiess of the senes of thematically related publications included in
p. llly after being awarded with the degree of Doclor of Juridical Science, the following
main research directions can be emphasised:

/.1 Insurance contract in Polish law

My research interest in the shape of insurance contract regulation, its
characlerictics. as well as the problemn of redress from this contract is undoubtedly a
continuation of experience reaching back to the period baefore my doctoral dissertabion
defense. For this reason, facing changes triggered in the insurance contract by the
legislator, | analysed the charactenistic features of the insuranca contract, indicating that
the amendmeant to the insurance contract, which was implemented on 1 January 2004,
allows confidently to accept the insurance contract as mutually binding contract, which
also hag the status of reciprocity, as a result of implementation of the concept of



(insurance) risk bearing to the national law. In the publication Wybrane cechy umowy
ubezpieczenia majgtkowego [Selected characteristics of property insurance], Prawo
Asekuracyjne” no. 4/1989, | presented significant, in my opinion, aspects of insurance
contract description in the law comparison context. | dealt with the issue of reciprocity n
4 detalled manner while researching the solutions applied in talian law and expenence
of doctrine and court judicature therein (D. Fuchs, J. Waszczuk, 2005, Wzajemnosc
umowy ubezpieczenia — porawnanie praws polskiego | wioskiego |Reciprocity of
insurance  contract - comparing Polish and [ltalian laws], Wiadomosc
Ubezpieczeniowe™, no. 11-12/2005). Remaining features of the contract were also
subjected to analysis (most of all the so-called consumerability and the greatesl mutual
confidence principle), basically positively assessing the direction of implementad
changes, however with the assumption that it will not be the end of necessary
adjustment of Polish legal system i standards valid in legislatures leading in this regard
{Wphw wejscra W Zycie PrEEpisow fzw, pakiefu ustaw ubezpieczeniowych na
charakterystyke cech umowy ubezpieczenia [The impact of implementation of
regulation of =0 called insurance acts package upon the characteristics of the
insurance contract] [in] Rozprawy prawnicze, Ksiega pamigtkows Frofesora
Maksymiliana Pazdana [Legal Hearings. Commemorative Book of Professor
Maksymilian Pazdan], ed. by L Ogieato, W. Popickek, M. Szpunar, commemaorative
book, published by Kantor Zakamycze, Zakamycze 2005). Further, facing the
amendments to the insurance contract in civil code, which entered into force on 10
August 2007, | undertook co-editorial works (slong with A. Nowak and S. Nowak) on the
pioneer, at that ime, study refierring 1o the scope of changes and their consequences
as assessed by a group of recognized representatives of commercial insurance law
from Polish academic centres, with the parlicipation of representatives of the practice
(A, Nowak (ed.), D. Fuchs (ed.), 5. Mowak (ed.), Umowa ubezpieczena. Dyskusja nad
farmg prawng | lrescig unormowar [Insurance contract. Discussion on the legal form
and contents of regulations], published by Publishing House, Faculty of Management,
University of Warsaw, Warszawa 2007). Since the publication was found interesting by
recipients, both from the academic milieu and the field of practice, another, enhanced in
tarms of contents and updated edition of this study was published (A Nowak {ed.), D.
Fuchs (ed.), S. Nowak {ed.), 2008, Umowa ubszpieczenia. Dyskusja nad forma prawng
i trescig unormowari [Insurance contract, Discussion on the kegal form and contents of
regulations], 2nd ed., published by Publishing House, Faculty of Management,



University of Warsaw, \Warszawa 2008). My interests also included the specific form of
the insurance contract, which is the co-nsurance contract (D. Fuchs, Umowa
Kkoasekuracji — stan abecny | postulowany [The con-insurance contract - the current and
the proposed status [in:] Europeizacja prawa prywalnego [Europeanisation of private
law], ed. by E. Rott-Pietrzyk, M. Pazdan, monograph, vol. |, published by Wolters
Kluwer. \Warszawa 2008, ISBN: 978-83-7526-532-3, pp. 225-243). Such approach to
the research area allowed examining more detailed questions referring o insurance
contract, using the relevant law comparison studies | parformed. This way, probably for
the first time in Polish legal literature, a separate publication referring to the concept and
acceptability de lege lala of retrospective insurance contract (D Fuchs, 2008,
Dopuszezalnos$é umowy ubezpieczenia wsIecInego w prawie polskim | wspalnotowym
[Acceptability of retrospective insurance confract in Polish and EU law] [im] W
Sulkowska (ed.). Szanse | zagroZenia dla rynkdw ubezpieczen w krajach Europy
Srodkowsj | Wschodnigf [Opportunities and hazards for insurance markets in Central
and Eastern European states], monograph, published by Cracow University of
Economics Publishing House, Krakéw 200%). The belief in the necessity of protection
of insurance relation permanence urged me to present my own view regarding the
relation of art, 384(1) of Civil Code to the insurance contract, which alliowed formulating
a critical assessment of acceptability of this norm with regard to insurance, particularly
in the situation of the insured from art 805 §5 of Civi Code [D. Fuchs,
Niedopuszezalnoét zastosowania 384" k.o do umowy ubezpieczema wobec wajscia w
zycie 805 54 ke, [Inadmissibility of application of 384 1 of Civil Code facing entering
inta force of 805 &4 of Civil Code), ,Rozprawy Ubezpieczeniowe’, no. 212007 (3. 1
refumed to the meaning of amendment of art. 805 of Civil Code by means of adding to
it the contents of §4 more than 10 years latar in the study: Specyfika ubezpieczaigeego
jako osoby fizycznef prowadzgee| dziasfalnosc gospodarczg w swietle art, 805 §4 ke
[Specific character of the policyholder as a natural person running a business activity in
the light of art. 805 §4 of Civil Code [in:] Insurance challenges of Anno Domini 2018, ed.
by K. Malinowska, A Tarasiuk, published by Poltext, Warszawa 2018.

For similar reasons | undertook to study the subject of statutory right to withdraw
fram the life insurance contract, however with an adverse conclusion, which was that
the principle of permanence of legal relationship in this regard should be less important
than the policyholder's entitiement to use the axiologically and legally admissible sign of
freedom of will (D. Fuchs, 2008, Wwybrane zagadnienia usiawowego prawa



ubezpieczajgcego do odstgplenia od umowy ubezpieczenia na 2zycle |Selected
problems of statutory right of the policyhoider to withdraw from the life insurance
contract] [in] W trosce o rodzing. Ksisge pamigthowa Profesor Wandy Stojanowskie)
[Caring for Family. Commemorative Book of Professor Wanda Stojanowskal,
commemorative book. published by Wydawnictwo CH, Beck, Warszawa 2008), The
lack of doctrinal analysis urged me to assess the insurance contract and benefils
resulting from i in the light of the regulation of 3 March 2000 on remuneration of
persons managing cerain legal entities (Zawieranie umow ubezpieczema na rrect
cxionkow wiadz spofek Skarbu Panstwa lub spolek jednostek samorzgdu terytonalnego
podiegajgcych tzw. ustawie kominowsj, [Entering info insurance contracts to the benefit
of management members of stale owned enterprises of local government entities
subject to public sector salary cap acf], Przeglad Prawa Handlowego”, no. 62010
(214} This study is the only one in public literature in which an attempt was made to
qualify benefits for the entitied due to insurance contract in the light of public-law
limitations of remuneration of persons holding management functions in companies
subject to public sector salary cap act. The property insurance has been and still is a
subject matter of my research interests and for this reascn | undertook 1o analyse the
legal nature of art. 814 of Civil Code assessing the lability of the insurance compary
according to the time criterion. | paid attention to the consequences of amendments
then proposed (which finally entered into force in 2007), generally speaking accepting
the direction of proposed changes (Charakter prawny arf. 814 ko Rozwazania nd
tamat czasowych aspekiow odpowiedzialnoscl zakladu ubezpieczen [The legal nature
of art. 814 of Civil Code, Considerations on the time aspects of insurance company
liability], Palestra”, no. 7-8/2005). The obligation to provide services by the insurance
company was also referred 1o in the study concermning its "Def gratia geni,” namely
insurance goodwill [Implikacie spefnienia Sswiadczenia kulancynego  przez
ubezpieczycisla w szczegonosci dia jego prawa regresu wobec sprawcy szkody
[implications of goodwill benefit payment by the insurers, in particular for their right of
recourse against the loss perpetrator], Przeglad Prawa Handlowego®, no. 7/2008
{203)]. At the same time | undertook to assess the prevention and rescue cbligabons
resulting mainly from art. 826 of the Civil Code but also from the public law regulations,
Emphasising the importance of this solution, unigue at the time {a simiar cne was
projected later within PEICL), | assumed this was a nomm refeming verba legis
exclusively to property insurance, which, as | believed then, was not modified by



legisiative proposals of changes [Zakres obowigzku prewencii w prawie ubezpieczen
gospodarczych, Uwagi na fle arl. 826 k.c. [The range of prevention obligation in the
commercial insurance law. Remarks in view of arl. B26 of Ciil Code],  Prawo
Asekuracyne’, no. 2/2004 (39)]. Currently | am convinced that the contents of the valid
ar. 826 of Civil Code allows its application both in property insurance and third party
liability, which consequently means the necessity for the insurer to create reserves in
the so-called double aggregate, determined by the amount of the insurance sum. The
amendment from 2007 urged me also to assess its conseguence for the application of
contractual templates in the insurance conlract, | assumed that the obligation to provide
the tempiate by the insurer will be (in view of art. 384 §2 of Civil Code) e g. a derivative
of its commaon use in the insurance relationship, which is of fundamental importance for
the protection of interest of the insured. particularly on professional insurance market,
where entrepreneurs are the contractors of the insurance company [Konsekwencie
nowelizacii norm kodeksu cywinego odnoszacych sie do wrzormow umownych na
przykiadzie ogdlnych warunkdw ubezpieczenia, Rozprawy Ubezpieczeniowe'
[Conseguences of amendments to the norms of ciil code regarding contractusl
templates based on the example of general insurance terms and conditions), no. 1/2008
{4)], Additionally | analysed, based on law comparative studies and group insurance, as
well as the institution of double (or multiple) insurance, and also the dogmatic
correctness of the interpretation and practical application of art 828 of Civili Code
(£naczenie nowelizaci arl. 822 kc. dia ubezpieczen zhiorowyeh [The meaning of
amendment of art. 822 of Civil Code for group insurance], Rejent’, no. 4/2005 (168):
Podwane (wielokrofne) ubezpieczeme — de lege lata oraz de lege feranda [Double
(multiple) insurance - de lege lafa oraz de lege ferendaj, .Przeglad Prawa
Handlowego®, no 62006 (165), Postanowenia umowy ubezpieczenia dotyczgce cesji
wiarzytelnosci a ich skulki dia roszczen regresowych z arl. 828 kc. |Provisions of
insurance contract conceming the assignment of receivables and their consequences
for recourse claims from art. 828 of Civil Code|, Wiadomosci Ubezpieczeniowe”, no.
4/2012). The issue of gross negligence and wilful misconduct, as prerequisites of
releasing the insurer from responsibility, has been extensively discussed in literature
and case-law, | made an attempt to assess this condition also with reference o
procedural matters (Charakler prawny spofu sgdowego pornedzy ubezpieczycielem
mienia a prredsigblorcg ze wzgledu na art. 827 kodeksu cywinego |Legal nature of
court dispute betwaen a property insurer and an entreprenaur based on arl. 827 of Civil



Code] [in] P. Malinowski (ed ), Pozycfa prawna przedsigbiorcy na rynkach europejskich
[Legal position of an entrepreneur on European markets], monograph, published by the
Opole University Publishing House, Opole 2014), The procedural aspect of the
ingurance contract analysis | emphasised in the acquis (vide: the importance of
insurance contract for the development of uniform  law) resulted also in the
determination of the relation between the notion of the insurance case and the
commercial case in the understanding of Code af Civil Procedure (Przesfanki uznamia
spory  ubszpieczeniowego Ia Sprawg gospodarczg w Swiglle prrepisow Kode#su
postepowania cywilnego [Prerequisites of recognising an mnsurance dispute as a
commercial case in the light of code of civil procedure] [in] B. Gnela (ed),
Ubezpieczenia gospodarcze. Wybrane zagadnienia prawne, [Commercial insurance.
Selected legal considerations], monograph, published by Wolters Kluwer, Warszawa
2011). Recently, in tumn, | extensively analysed the meaning of art. 812 of Civil Code
and the evolution it was subject to in the last 15 years (Doniosiogé prawna art. 812
Kodeksu cywilnego [Legal significance of art 812 of Ciil Code], monograph,
Anniversary Book of Profesor Eugeniusz Kowalewski, O dobre prawo dia ubezpieczen
[For the good law for insurance], ed. by E. Baginska, W.W. Mogilski, M. Watachowska,
published by Dom Organizatora, Torurh 2019).

W2 - protection of inSurance service consumer

From the very beginning of my interest in the insurance law, and the insurance
contract in particutar, | was keen on the consumar aspect of this contract, in the way it
was previously understood by Prof. J Kufel Regardless of the theme of law
comparative analysis in this scope, which | have already emphasised, the idea of
consumer protection was ane of the key factors of development of the idea of uniform
law about insurance contract (vide: prerequisites of PECL project preparation - p. 11).
Ear all the reasons above, the concepl of proper loeation of consumer entitlements in
the insurance contract regulation in Polish law was and still is a key issue, therefore |
atternpled to indicate also necessary areas of requiatory changes, and simultansously
the interpretation opportunities of already existing noms, respecting  acquis
communautaire and justified consumer interests [wide: Wybrane Zagadnienia ochrony
konsumenfa ushigi ubszpieczeniowej [Selected issues of insurance consumer
protection], ,Prawo Asekuracyjne’, no. 42000 (25), as well as: Znaczenie regulacj



ustawy o ochronie niektorych praw konsumentow oraz o odpowiedzialnosci za szkodg
wyrzadzona przez produki niebezpieczny dia ubezpiecren gospodarczych [The
meaning of regulation on the protection of selected consumer rights and the liability for
the loss incurred by a hazardous product for commercial insurance]. part 1, Prawo
Asekuracyjne”. no. 3/2001 (28); Znaczenie regulacii ustawy o ochrome migklfarych praw
konsumentow oraz o odpowiedziainosel za szkode wyrzgdiona przez produkt
niebezpieczny dia ubszpieczen gospodarczych [The meaning of regulaton on the
protection of selected consumer rights and the liability for the loss ncurred by a
hazardous product for commercial insurance], part 2, .Prawo Asekuracyjne”, no. 472001
(249), Undoubtedly useful, both in theoretical and practical terms, was the analysis of
insurance service consumer entittements not only on the level of civil code solutions,
but also due to the act on combating unfair market practices entenng into force. |
underlined the meaning of creating by insurance companies the complex deontological
solutions for maintaining the right relation between the insurance contract parties, in
particular at the stage of its peformance. (D. Fuchs, t Szymanski, Kodeks dobrych
praktyk na gruncie ustawy o przeciwdziataniu mieuczciwym prakykom rynkowym z
29 82007 r. w kontekécie ubezpieczeniowym [The good practices code in view of the
act on combating unfair market practices from 23.08 2007], Manitor Prawniczy”, no.
5/2015), | also noticed in my research work that the postulate of insurance service
consumer prolection cannot be raised to the rank of an axiem, breaking down vald
solutions in Polish law and leading to contra legem conclusions. | particularly
recognized the necessity of scholarly statement regarding motor third party liability
insurance, which resulted in a series of publications, prepared in cooperation with
prominent representatives of commercial insurance field (D, Fuchs, W.W. Mogiski,
2011 r., Poszkodowany w wypadku drogowym w kontekscle wbezpieczerma OC
sprawcy, na te pojecia konsumenta ushigi ubezrpieczeniowsy [The injured in a road
accident in the context of third party liability of the perpetrator, in view of the notion of
insurance service customer] [in’] E. Kowalewski (ed.), Odszkodowarie za nemoznosc
korzystania z pojazdu uszkodzonego w wypadku komunikacyjimym [Indemnity for the
impossibility of using vehicle damaged in & road accident] monagraph, wyd. Dom
Organizatora, Torun 2011; D. Fuchs, W.W. Mogilski, Wipadek komunikacyjay nie czyni
poszkodowanego konsumentem [Road accident does not make the injured a
consumer] [in:] E. Kowalewski (ed.), Odszkodowame za ubylek wartossi handlowe)
pojazeu poddanego naprawie [Indemnity for the impairment of commercial value of a



vehicle subjected to repair], monograph, wyd. Dom Organizatora, Torun 2012, E.
Bagifska, D. Fuchs, WW. Mogilski, Poszkodowany dochodzgcy roszczen z
ubezpieczenia OC sprawcy wypadku drogowego nie jest konsumentem usiug
ubezpieczeniowsf [The injured seeking indemnity from third party liability of the road
accident perpetrator is not a consumer of an insurance service] [in] E. Kowalewski
(ed.), Odszkodowanie za niemoznosc korzystania 2 pojazdu uszkodzonego w wypadku
komunikacyjnym (najem pojazdu zastepczrege) [Indemnity for the impossibility of using
vehicle damaged in a road accident (rental of a replacement car]. monograph, wyd.
Dom Organizatora, Torun 2014,

V.3  Third party liability insurance, including motor third party hability insurance

The relationship of the consumer prolection problem with the third parly liability
insurance emphasised above constituted first of all a rise to the consideration regarding
the construction of third party liability insurance n relation to the changes of regulation
of the insurance contract in civil code. Therefore | decided to refer to chosen amended
civil code norms to indicate the implications it causes in the third party lability held
[Uprawnienia poszkodowanego w wubezpieczemu OC po nowelzacy wybranych
przepisow kodeksu cywilnego o umowie ubezpieczema [Entitiements of the injured in
third parly liability insurance foliowing the amendment of selected civil code regulafions
on insurance coniraci], Przeglad Prawa Handlowego®, no 272008 (188]]. In a particular
way these changes influenced the approach to the problem of prescription of claims
due to third party liabilty insurance, especiaily in the context of admissible insurance
triggers after the amendments from 2007 (vide: Cdpowedziainosc ubezpleczyciela w
ubezpleczeniu OC posiadaczy pojazdiw mechanicznych na tle orzecznichwa sgdowego
|Liability of the insurer in third party lability of motor vehicle owners in view of
judicature], Zeszyty Prawnicze”, no. 7 1/2007. Refleksje o dopuszczainosct umownego
wprowadzania  Kauzul deferminuacych  odpowiedzialnose  ubezpieczyciela  w
ubezpieczeniv OC w swistle przepisdw 0 przedawnieniu roszczert majatkowych
[Reflections on the admissibility of contractual introduction of clauses determining
liability of the insurer in third party liability insurance in view of regulations conceming
prescription of property claims] , [Rozprawy ubezpieczeniowe”, no. 22008 (5)). In a
natural way | focused majority of attention with regard to third party liability insurance on
obligatory molor insurance, both considering doctrinal problems in this matier



[Znaczenie przymusu W ubezpieczeniach komunikacynych [The impofance of
obligation in motor insurance], .Przeglad Ustawodawstwa Gospodarczego”™, no. 4/2007;
Znaczenie ola poszkodowanego przepisow  przejsciowych w  ubezpieczeniach
obowigzkowych [The meaning of transient regulations in obligatory insurance for the
injured), ,Rozprawy Ubezpleczeniowe”™, no. 1/2012 (12)). In this extent (as well as in
many cther cases) | was inspired by a recommendation of Prof. Eugeniusz Kowalewski
to deal with this subject (Odszkodowanie z lylulu ubezpieczenia OC posiadacza
pojazdu a kwastia amortyzac)i czesci zamiennych uzytych de naprawy uszkodzonego
pojazdu [Indemnily due to third party liability insurance of vehicle owner and the matter
of depreciation of spare parts used 1o reparr a damaged wvehicle), \Wiadomosc
Ubezpieczeniowe”, no. 12012, E. Kowalewski, D, Fuchs, M. Walachowska, M
Ziemiak, 2012 r., Odszkodowanie za szkode w pojazdach mechanmcznych a kwesha
cen czescl onyginalnych oraz amordyzac | urealniema ich warfosScl. Rozwazama na
kanwie obowigzkowego ubezpieczenia komunikacymego OC [Indemnity for loss in
motor vehicle and the matter of original parts price as well as the depreciation and
realignment of their valus. Considerations in view of obligatory motor third party liability
insurance], ,Wiadomoso Ubezpieczeniowe", no, 3/2012). Taking into account the scale
of migration, i causes the occurrence of multitude of road accidents, and consequently
the kagal nature of this occurrence requires taking into account elements of forsign law.
The issue of necessity to respect Union solutions with Polish lex loci delicli was
discussed in the aricle related at the same time to the problem of recourse in the
system of social security In Europe (Dopuszczainosc roszczen regresowych instytucii
zabezpieczenia spolecznego z parhsiw  Uni  Euwropefsiie] wobec polskiego
ubezpiaczyciela OC ubezpieczonego — odpowiedzialnego za szkode [Admissibility of
recourse claims of social security institutions from European Union countries towards
Palish third parly insurer of the insured - liable for the loss), feszryty Prawnicze”, no.
10.1/2010).

V.3 Mediation in commercial insurance

Due to the interest in the idea of ADR along with changes in Polish law, | perceived the
possibility of absomption of mediation in particular to solve insurance disputes (Mediacja
fako sposab rozsirzygania spordw z zakresu ubezpieczen gospodarczych [Mediation as
a way of solving disputes in the area of commercial insurance] [in] 5. Stadniczedko



(ed.), Frawno-psychologiczne uwarunkowania mediaci | negocjacfi [Legal and
psychological conditions of mediation and negobiation], monograph, published by the
Opole University Publishing House, Opole 2006). | am convinced that motor insurance
is particularly predestined to that due to the fact that in its amount, in majority, the
disputes refer not to the rule of liability but to the range of indemnity obligation, which |
paid attention to in one of the publications concerning this matter in Polish (Mediacia w
ubezpieczeniach  komunikacyjnych [Mediation in  metor  insurance], Prawo
Asekuracyjne”, no, 1/2007 (50). Undoubtedly both the inspiration of national legislator
and the doctnnal interests urged me consequently to present the community
foundations of mediating given Jurisdictional cross-bordermness (Mediagia na fle
alternalywnych sposobow rozpatrywania fransgranicznych spordw ubezpieczeniowych
w prawie wspainafowym [Mediation in view of alternative ways of settling cross-border
insurance disputes in the Union law] [in] Altermatywne formy rozwigzywania spordw w
tearii i praktyce. Wybrane zagadnieria [Alternative forms. of dispute settlement in theory
and practice. Selected problems], ed. by H. Duszka-Jakimko. S. Stadniczenko,
monograpgh, published by the Opole University Publishing House, Opole 2008).

V.4 Insurance guarantee

Due to the lack of necessary regulation of insurance guarantee contract qualification
tasks with reference to this insurance legal relationship, are both in the regulation of
international law (vide: the scope of application of specific junedictional norms in case of
insurance disputes) but also due to the emgmatic ambiguity of our legisiator. This is not
only a key matter for insurers or beneficiaries of insurance guarantee, but also with
regard to insurance intermedianies. For this reason in 2012 | published an article
referring to the issue of junsdiction in guaraniee disputes (Wiasciwose misjscowa sady
polskiego w pizypadku spordw z gwaranc)l ubezpieczeniowsf [Competent junsdiction of
Polish court in case of insurance guarantee disputes], Monitor Prawniczy”, no
1172012), which was naturally developed in considerations referring to the scope of
entitlements of insurance intermediaries to act with regard to insurance guarantes
(Dopuszcralnosce  dokonywania czynnoscl posrednictws  ubezpieczeniowego W
odniesieniu do zawiarania | wykonywania gwaranci ubezpieczemiowsj, [Admissibility of
insurance intermediation with reference to concluding and performing insurance
guarantee], \Wiadomosci Ubezpieczeniowe™ no, 312013, Additional activities of an



insurance intermediary and insurer's fiability according to the Polish law [in] Liber
Amicorum in Honour of loannis K Rokas. monograph. ed. by L. Kotsiis, K. Noussia,
published by Nomiki Bibliothiki, Athens 2017). Currently this issue, facing the entenng
into force of the distnbution act. is no longer of key importance, although the postulate
of regulation of insurance guarantee contract is still up-to-date, as i would, at least,
counteract the attempts to apply in it the insurance contract regulations.

.5 Re-insurance contract

For several years | have belonged to the team working on an international
project conceming the uniform re-insurance contract law  (Project Group on
Reinsurance Law). The essential task of PRICL is standardisation of terminology and
preparation of model regulation, which in is intention would constitute the model of
uniform reinsurance contract law for reinsurers and insurers (similarly to PEICL). In
principle, this model would not only be adapted in European legal system, but it could
also be applied in American or Far East markets. An additional task the members of the
workgroup set is to prepare unform legal terminology adequate to reinsurance contract
and reinsurance activity, regardiess of (or rather for the reasons of) currently existing
differences in particular legal systems. For the same reason | became interested in the
matter of appropriate implementation of Union legal acts referring to this contract,
indicating additionally shortcomings already in relation 1o previous legal system [E.
Kowalewski, D Fuchs, M. Ziemiak, 2008, Implementacia dyrekiywy reasekiuracyng) do
polskiege porzgdhu prawnego, [Implementation of reinsurance directive to Falish legal
systemn], Prawo Asekuracyjne”, no. 2/2009 (58); D. Fuchs, Zawleranie przez polskich
ubezpleczycieli umow reasekuraci z reasekuratorami spoza EOG - wybrane
zagadnienia, [Entering into reinsurance contracts with reinsurers from outside EEA by
Polish insurers - selected issues] Prawo asekuracyjne’ no, 4/2013 (77)). Currently
{April 2018) | submitted for publication in the journal Wiadomosai Ubezpieczeniowe a
pioneerng in Polish lterature discussion of this project along with conclusions
addressing Polish legisiator, Later | am going to prepare my own transiation of
reinsurance clauses into Polish {vide: Research plans).

I8 Procedural issues of European commercial insurance



Since | sull develop my interest in the matters of international civil procedure in the
aspect of commercial insurance, | am also an author or studies devoled to the matter of
jurisdiction in European insurance disputes, It is worth emphasising that it 1z also
necessary o standardise regulations referring lo count junsdiction, which was dane
first implementing the Council Regulation (EC) No 44/2001 of 22 December 2000 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters on 1 March 2001 (the so-called "Brussels |," further also Regulation 44/2011;
Joumnal of Laws L 12 of 16.01.2001. (see: D. Fuchs, Jurysdykcia sgdowa w zakresie
ubezpieczen gospodarczych wedfug rozporzgdzema Rady (WE) nr 442001 z dnia 22
grudnia 2000 r. w sprawle jurysdykeli | uznawania orzeczen sadowych oraz ich
wykonywania w sprawach cywilnych | handiowych [Court jurisdiction regarding
commercial insurance according to the Council Regulation (EC) No 442001 of 22
December 2000 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters] [in:] A. Brodecka-Chamera et al.,, Prawo Ubezpieczer
gospodarczych [Commercial Insurance Law]|, commentary, vol. I, published by
Wolters Kluwer, Warszawa 2010). Presentation of these solutions in the form of
commentary has an additional value not only for extensive doctrinal considerations
but alse for national practice, since courts of law increasingly encounter issues
related to jurisdiction in insurance cases. | continue this interest consistently with
reference to the successor of the above Union regulation, the so-called Brussels | bis
scil, 1 am preparing a commentary lo the appropriate parl of this legal act (e
Regulation (EU) No 1215/2012 of the Eurcpean Parliament and of the Council of 12
December 2012 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters OJ L 351, 20.12.2012)

IV 7 Participation in academic handbook compilation,

| was particularly satisfied with the possibility of co-authoring academic handbooks
together with my scholarly mentors: Prof. Zbigniew Labno (D. Fuchs, Z tabno, 2000,
Umowa ubezpleczenia (zarys wykladu) [Insurance contract {lecture outhing)] [in] H.
Ogrodnik {ed.), Teana | praktyka ubezpieczen gospodarczych [Theory and practice of
commercial insurance], monograph, published by Collegium of Management of the
University of Economics, Katowice 2000) and Prof, E. Kowalewski (E. Kowalewski (ed.),
D. Fuchs, WW. Mogilski, M. Serwach, 2008, FPrawo ubezpieczen gospodarczych



[Commercial insurance law], academic handbook, published by Branta, Bydgoszcz-
Torun 2008). | would like to emphasise parficularly the importance of this last
publication, where | had the opportunity to present legal framework of insurance activity
in EU and also due to the innovative way of editing this handbook and conceptual
values, despite the lapse of time It is fundamentally still up-to-date and useful in didactic
work, and for that reason highly assessed by students and participants of postgraduate
insurance courses. Simultaneously its complexity has no equivalent in Polish literature,
since as a result of the intention of the editor - Prof. E. Kowalewski, its contents
included presentation of commercial insurance as a separate branch of law. | hope it
will be re-edited soon.

IV.8. Contract law publications

The direction of my research interest exceeding contract insurance law should be
mentioned separately - it is the contract law, in particular with reference to the range
of regulations of Book lll of Civil Code. This is a result of close correlation between
Insurance law both with fundamental institutions of civil law and detailed regulations
of contracts; the performance and, most of all, the comsequences of improper
performance are very often a factor leading to the materialisation of insurance risk At
the same time these are contracts common in international relations and for that
reason the comparative law analysis as well as indication to uniform law
considerations are a point of reference for my scientific activities Conseguently, such
contracts include those of delivery, transport and shipment Such multifaceted
analysis of legal relations created while performing transport services undoubtediy
enriches the spectrum of reflections and conclusions de lege ferenda (see D. Fuchs,
A. Malik, 2018, Komentarz do art. 405-414 k.c. [Commentary to art. 405-414 of Civil
code] [in:] Kodeks cywilny. Komentarz, [Civil Code. Commentary] vol. 11l ed, by M,
Habdas, M. Fras, published by Wolters Kluwer, Warszawa 2018, pp. 342-403 D
Fuchs, A. Malik, 2018, Komentarz do art. 605-612 k.c. [Commentary to art. 605-612
of Civil code] [in:] Kodeks cywilny. Komentarz, [Civil Code. Commentary] vol, IV, ed
by M. Habdas, M. Fras. published by Wolters Kiuwer, Warszawa 2018, pp. 161-
182, D. Fuchs, A. Malik, 2018, Komentarz do art, 774-804 k.c. [Commentary to art
T74-804 of Civil code] [in:] Kodeks cywilny. Komentarz, [Civil Code. Commentary]



vol V ed, by M. Habdas, M. Fras, published by Wollers Kluwer, Warszawa 2019, pp
56-123;

Research plans

| am currently participating in works of Project Group on Reinsurance Law. It Is
planned to publish the contents of this project, as a model solution of reinsurance
contract, later on in current calendar year. Due to the fact that it Is also planned to
translate the project into languages of particular countries project members come
from, | am preparing my own translation, which | hope and believe will cause the
modification of current regulation in force In Poland.

Simultaneously | have actively joined actwities of the Academic Civil Code
Project in the scope of insurance contract, led by Prof. dr. hab. Ewa Baginska, which
s currently working on the assumptions of insurance intermediation regulation in the
form of future project.

aince 2006 | have consistently participated in the activities of PEICL, which,
although essentially completed with the publication in 2016 { in the first issue | have
been franslated PEILC info Polish, see: H. Heiss (red.), 2009 r., Pnnciples of
Evropean Insurance Confract Law (PEICL), wyd. Sellier European Law Publisher
GmbH, Munich 2009, ISBN: 978-3-86653-060-0, = 473-500 as well as : J. Basedow,
J. Birds, M. Clarke, H. Cousy, H. Heiss, L. Loacker (red.). Principles of European
Insurance Contract Law (PEICL) 2™ Expanded Edition prepared by the Project
Group Restatement of European Insurance Contract Law, Kiin 2016), still continue,
the evidence of which is the conference planned for September this year in Vienna.

At the same time | am a supporter of the concept of use of uniform
international insurance law, and in particular - PEICL and PRICL projects in amicable
dispute settlement and mediation. Especially in this last case they may constitute for
parties a foundation for consenl, acting as a particular set of clauses to apply. It is the
matter of capacity and extent of project absorption, in the preparation of which |
participate, to ADR that | would like to devote my further professional activity,
Therefore | also plan to consistently propagate the idea of uniform insurance contract
law within my own activities in AIDA - Polish section. it does not change my intention
to further analyse the characteristics of the insurance contract, reinsurance contract
and insurance quarantee contract, also within the framework of Eurcpean procedural

v



faw, since | am convinced that only the complex analysis of legal relations existing in

commercial insurance against the comparative law background constitutes the
foundation of creation of just law.




